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KJACHU®IKAIIA THTEPECIB Y CIMEMHOMY ITPABI 3A PI3HUMU KPUTEPISIMHU

CLASSIFICATION OF INTEREST IN FAMILY LAW BY DIFFERENT CRITERIA

Cmamms npuceauena numanHam Kiacughixayii inmepecia y cimeiiHomy npasi 3a pisHUMU NPABoSUMU KpUMepIAMIL.

Y cmammi apeymenmosano, wo 6 ocrogi kiacughixayii inmepecie y cimeniHoMy npagi Marmy UCIYnRAmu maxi Kpumepii:
1) 3anexcro 6i0 cghepu, y AKill BOHU BUHUKAIOMb: NPUBAMHI A NYOIIUHI iHMepecy CiMeliHo20 npasa; 2) 3a1excHo 8i0 cyo exmis
CciMeliHo20 npasa: iHmepect NOOPYHCxHca, iHmepecu OAmvKig, iHmepec oimell, iHmepecu iHWUX YieHie cim'i; 3) 3anexcHo 8i0 6i0-
NOBIOHOCI 8UMO2AM HOPM CIMEUHO020 NPABa.: 3aKOHHI Ma NPOMUNPAagHi inmepecu, 4) 3a1excHo 8i0 Xapakmepy ma 3micniy nompe-
O, Ha 3A00801€HHS AKOL CNPAMOBAHULL THMepeC. MAlIHOBULL iHmepec ma HeMalHo8ull inmepec, 5) 3anexcHo 6i0 popmu 3aKpinieH-
HA! IHmepect, 3aKPinieHi 8 NOL0NCEHHAX CIMelIH020 3aKOHOO0ABCMAa, MA IHMepecu, BUPAdCeHi y NPUHYUNAX CIMELIH020 NPasd.

Ocobnusa ysaza y cmammi cnpamMo8yEMbCs HA OOCAIONCEHHS NPUBAIMHUX Ma NYONIYHUX [HMepeci@ y CIMelHoMY Npasi.
Hosedeno, wjo nopmu cimeninozo npasa noby008ami Ha 0OCHOGI 6CMAHOGIEHHA YOPM i MedIC 83AEMHO20 OONOBHEHHS NPUBANHUX
i nyoniunux inmepecis.

Y emammi i0emocs npo me, wo npusamui inmepecu 8 cimeliHoMy npasi npedcmagieti y 8ueiAoi inmepecie OKpeMux uieHie
cim’i, a ixHA cymHicmb 3yMO671eHa 8UOOM CIMElHOT NiOCmpyKmypu.

Takodic koncmamogano, wo nyoniuni inmepecu 6 ciMeliHomy npasi BKI0YaAIONs 6 cebe: 0epiHcasHull inmepec; 2poMadCbKULL
inmepec; inmepec cim'i.

Y cmammi sasnavacmocs, wo yxeaneni damvkami, 3aKOHHUMU NPEOCMAGHUKAMU OUMUHU, OP2AHAMU 61A0U, CYOOM
ma iHWUMYU 0cobamu piieHHs y c80ill OCHOBI NOBUHHI CHPAMOBYBAMUCL HA Npiopumente 8pAXYBAHHSA IHMepecié OUMuHU
3 Memoio 3a00801eHHs O)y0b-AKuX ii nomped (3a1excHo 8i0 iKY, cmany 300pos s, cmami ma cneyughixu po3eumxy OUmuHu), ujo
BNUCYEMBCA 8 CYMHICMb NPUHYURY HAUKPAWUX THMEPeci@ OUmuHu.

Asmopom cmammi 008e0eno, o NPUHYUN HAUKPAwux iHmepecie OUMuUHU 8KIIOYAE 8 cebe i npUHYun 006podyny OumuHu,
WO BUKTIOUAE HEODXIOHICIb X PO3MEICYBANHSL IK OKPEMUX NPAGOBUX KAMe2Opiil.

Kntouosi cnosa: inmepec, npusammi inmepecu, nyoniuni inmepecu, 3akoHHULL iHmepec, cy6 €KmusHe npaso, npe3ymnyis.

This article is devoted to the issues of classification of interests in family law by different legal criteria.

The article is argued that the classification of interests in family law should act as criteria: 1) depending on the sphere in which
they arise: private and public interests of family law, 2) depending on the subjects of family law: the interests of the spouses;
parents’interests; interest of children, the interests of other family members, 3) depending on compliance with the requirements
of family law, legitimate and illegal interests; 4) depending on the nature and content of the need, whose satisfaction is directed:
property interest and non-property interest;, 5) depending on the form of consolidation: interests, enshrined in the positions
of family law and interests expressed in the principles of family law.

Particular attention in the article is aimed at researching private and public interests in family law. It is proved that the norms
of family law are based on the establishment of forms and limits of mutual addition of private and public interests.

The article states that private interests in family law are represented in the form of interests of individual family members,
and their essence is due to the type of family substructure.

Also, it was stated that public interests in family law include: state interest; public interest; the familys interest.

The article states that adopted by parents, legitimate representatives of the child, authorities, court and other decisions in their
basis should be directed to priority taking into account the interests of the child in order to meet any of its needs (depending on age,
health, sex, sex. The specifics of the child's development), which fits in the essence of the principle of the best interests of the child.

The author of the article has proven that the principle of the best interests of the child includes both the principle of the well-
being of the child, eliminating the need for their delimitation as separate legal categories.

Key words: interest, private interests, public interests, legitimate interest, subjective law, presumption.

IMocTranoBka npo6jemu. [loganpmmmii po3BuToK y ik cepi Ta 30epeKeHHSIM HallOHATBHUX TPaIH-
CiMEHHOr0 3aKOHOAABCTBA MOXKIIMBUHN TUIBKM 38 YMOB Wil y MeXaHi3Mi CIMEHHO-ITPaBOBOTO PETYIIIOBAHHS.
3a0e3MeUYeHHs iHTepeciB CiM’i, MOApYX ks, OaTbKiB Hopmu cimeiinoro npaBa moOyaoBaHi Ha OCHOBI
Ta JiTeHd 3 ypaxyBaHHSM €BPONCHCHKHUX IIJIXOIIB  BCTAHOBIEHHS (OPM 1 MEXK B3aEMHOIO JOIOBHEHHS
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MpUBaTHUX 1 MyONmiuHUX iHTepeciB. Peamizaris
iHTepeciB y CiMEHHOMY TpaBi MOXKIIMBA 32 YMOBH X
OamaHcy, 3a0e3nedeHHs] ONTHMAIBHOTO TIO€THAHHS
MIPUBATHUX Ta IyOIIYHUX 1HTEPECiB, PIBHOCTI iHTEp-
eciB yciX Cy0’eKTiB CIMEHHOro mpaBa, a TaKoXK IX
HaJe)KHOI TpaBoBoi oxopoHu. llpuBarHi iHTepecH
B CiIMEHHOMY TpaBi MpE/ICTaBIICH] y BUDIISAI iHTEpe-
CIB OKpEMHX WICHIB CiM 1, a IXHsI CYTHICTh 3yMOBJICHA
BHJIOM CiMeiHO1 mincTpykTypu. [lyomivni iHTepecn
B CiMEHHOMY IpaBi BKJIIOUAIOTh B ceOe: JepiKaBHUN
iHTepec; rpOMaJICBbKUii iHTepec; iHTepec ciM’1.

Uunnanii Cimeitauii xoneke (mani — CK) Ykpainn
OTIepy€e TEPMIHOM «IHTEPECH, MIPOTE, HE3BAKAIOYHN HA
el akT, HaTenep MOHATTS IHTEPEeCY Ha 3aKOHOIAB-
YoMy piBHI He BU3HadeHe. He BiJ[3Ha4a€eThCs €IHICTIO
MOMISIIB M JOKTpHUHA CIMEHHOTO Npasa, 10 CTBOPIOE
MPOCTIp AJIs Pi3HOTO HOro TIyMadeHHs y MpaBo3ac-
TOCOBHIM MPAKTHIII.

Taka cutyarist He crpusie GOPMYBaHHIO yCTaie-
HOTO Oa4eHHs TOHATTS, TMPABOBOi MPUPOAN Ta CHC-
TEMU IHTEpeCiB y CiMeHHOMY TIpaBi, BiJIMEXKYBaHHS
iX Bl CyMDKHMX KaTeropidd, KputepiiB kinacugikamii
CIMEHHO-TIPaBOBUX IHTEPECIB, IO B KiHIIEBOMY MiJ-
CYMKY HETaTHUBHO BiJIOOpakaeThCs HAa MOYKJIMBOCTI
3’sICyBaHHS €JIEMEHTIB IIPAaBOBOTO CTATyCy CyO’ €KTiB
ciMeHHOTO TpaBa.

om0 1o muTaHHA Knacugikallii iHTepeciB y ciMei-
HOMY IIpaBi Ta CIMEHHMX MPaBOBIJHOCHHAX BapTO
3a3Ha4YMTH, O B HAYKOBHX TpaIsIX Taka KIacu(ikaris
HE € JOCUTh BUBYCHOIO. [locTae HEOOXIAHICTh Y BHO-
KpEeMJICHHI TPy — IHTEPECH y CIMEHHHX TTPaBOBITHO-
CHHAX, 3[IIICHEHHI 1X Kiacuikarii 1j1st BA3HAYECHHS 5K
3arajibHUX PUC, TaK 1 IHIUBITyaTbHUX BIACTHBOCTEH.

AHnani3z mociaimkens i myOgikaniii. Mertonono-
riYHE MIIIPYHTS JIOCHI/DKCHHS CTaHOBJAThH Mpalli
TaKdX BITUYM3HSHHUX Ta 3aKOPJOHHHX YUYCHHX, SIK:
1.B. Anomiii, C.C. buukosa, B.1. boopuk, C.b. bynera,
B.A. Barpac, M.B. BepOinpka, [.B. Benenik-
toBa, M.M. [sakoBuu, O.B. [I3epa, A.C. Jlosrepr,
I.LB. Xwiinkoa, O.IO. Inpina, 0.0. Kapmasa,
B.O. KoxesnikoBa, C.O. Kopoen, B.M. Kpasuyk,
JI.B. Kpacumupka, H.C. Kyzuemnona, b.K. JleBkiB-
cekuii, C.M. Jlenex, B.B. Jlyus, P.A. Maiinanux,
M.B. Menmxym, 3.B. PomoBcbka, I.B. Ciacu6o-®are-
eBa, P.O. Credanuyk, }0.C. Uepsonuii, [.B. Uypmira,
H.O. Yeuina, €.0. Xapuronos, O.l. XaputoHosa,
S1.M. llleBuenxo, O.A. SIBop Ta iHmIi.

MeTa cTaTTi — Ha OCHOBI HU3KH KPUTEPIiB 31ii-
CHHUTH KIIacH]iKaIlito iHTepeciB y ciMmeifHOMY TpaBi

Buxkinan ocHoBHOrO Martepiany. bepyun 0o yBaru
Hallle JIOCHI/PKCHHS, MU O XOTLJIM MPOBECTU BIIACHY
KJacudikaliro iHTepeciB y ciMeifHOMY MpaBi YKpaiHH:

1) 3amexnHO Bim CyO’eKTiB TpaBa: IMpHUBATHI
Ta IMyOJIivYHI iHTepeCcH CIMEHHOTO TIpaBa.

OnHUM 13 YMHHHKIB, SIKUH XapaKTepu3ye HasB-
HICTb MyOJiYHOTO iHTEpECy B CIMEHHOMY 3aKOHOaB-
CTBi, € BUMOTH 3aKOHY ILOJO JAEp>KaBHOI peecTparii
akTiB nuBiIbHOTO crany. Tak, CK nmependauae nep-
KaBHY PEECTPAIlil0 TAaKUX IOPUANIHUX (DAKTIB: yKiIa-
JMaHHs nTooy (cT. cT. 21, 27 CK), po3sipBanHs nuto0y
(ct. ct. 106, 107, 115 CK), HapomkeHHsS (Pi3U4IHOT
ocobu (ct. 144 CK) Ta ii moxomxenHs (cT. cT. 145—
147 CK), 3miny imeni (ct. ct. 148, 149 CK), 3miny
BiJIOMOCTEH NP0 MiClle HAPOPKEHHS Ta JIaTy Hapo-
JOKCHHST TUTHHH, a TAKOXK ii TIOXOMKCHHS y 3B’ SI3KY
3 ycuHOBJIEeHHAM (cT. cT. 229-231 CK).

3axoau Aep>KaBHOTO IPUMYCY AAIOTh ITyOIi4YHOMY
iHTepecy 3axHCT. Y pe3yJbTaTi BU3HAHHS AEPiKaBOIO
IPOMAJICBKUX 1HTEpECiB, sIKi 00 €KTHBHO 1CHYIOTH,
MyONIiYHUA 1HTEpEeC BUPAXKAETHCA y MPABOBHUX HOP-
Max, 3aKpIIUIIOETHCS B YCTAHOBJICHOMY TOPSIKY.

Crienngiky myOnigyHUX iHTEpeciB MOXKHA ITPOCTe-
JKUTH B 1X CITIBBIIHOIICHHI i3 mpuBaTHUMU. Lle crmiB-
BiZTHOIICHHS y MpaBi HE € MOCTIHHUM, HE3MIHHUM,
OCKUIbKM 3a3BHYAil BOHO BifoOpakae OajaHC MOJi-
TUYHHX CHJI, yCTPiil IepKaBU 1 MEXaHI3M yIpaBIiHHS,
Mipy cBOOOIH 1 CAaMOCTIHHOCTI TPOMaIsiH, BIACHUKIB
1 yuacHHKIB Oyib-sKoi TisuTbHOCTI [8].

[ToHATTS IPUBATHOTO IHTEPECY BU3HAYAETHCS LIS~
XOM HOro BiMEXyBaHHS Bi MyOJiyHOTO, 3a JIOTO-
MOTOI0 OTIepPYyBaHHS POJIOBUM TIOHATTSAM «IHTEPECH
1 BUOUJICHHS BUAOBUX O3HAK, 3MATHUX JIATH KpHUTEPil
JUT BUOKpEMJICHHS iXHiX ocoOmmBocteil. CyTh moen-
HaHHS IHTEPECIiB PI3HUX CYO €KTIB y TpoIeci mpaBo-
BOTO PEryJIOBaHHA ToJsirae y crpo0i (opmyBaHHS
B HOCIiB IPUBATHOTO 1HTEpECY TaKUX 1HTEPECIB, SIKi O
BIINOBIIATIM iHTEpecaM YChOTO CycCIiIbCTBa. BomHo-
Yyac BapTO BPAaXOBYBAaTH, 110 IHTEPEC CHPSIMOBAHUN Ha
OTpUMaHHsI O11aT, TOMY 3aKOHOJABLII0 HEOOX1IHO Mpar-
HYTH J0 TOTO, 1100 TOTPUMaHHS IMyOJIiYHUX 1HTEpeCiB
OyJ10 BUT1THIM KO’)KHOMY HOCIIO IPUBATHOTO iHTEpECY.
3aco0oM JIOCSTHEHHS 11i€1 TapMOHii MOXKE BUCTYIIATH
0OMEKEHHSI MPOSIBY IPUBATHUX THTEPECIB, sIKi HE BiJIl-
TIOB1/TAlOTh 1HTEpECaM CYCIITLCTBA 1 JepKABH.

Sk mpuBaTHI BapTO PO3IISLIATH TAaKOX 1HTEp-
€CH WICHIB CiM’i, 110 BXOIATh B OAHY CIMEHHY Tij-
CTPYKTYpY, HampukjaJ iHTepecH OarbKiB, AiTel,
TOAPYXKS i 1HIII. 3ayBa)KUMO Y 3B’SI3KY 13 1AM, IO
cepeq MPUBAaTHHUX IHTEPECiB BUAUISETHCA Tpymna TaK
3BaHUX COLIAJILHO MPIOPUTETHUX, MAIOTHCS Ha yBas3i
IHTepecH IITeH-cupit, NiTel, m030aBICHUX OaThKiB-
CBKOTO MIKJYyBaHHS, Ha NMPIOPUTETHE 3a0e3MeueHHs
SKUX 3BEpTa€ yBary 3akoHojaseip y 1. 4 ct. 5 CK
VYikpaian. Jlep:kaBHUI IHTEpEC, SIK MU BXKE 3’ ICYBaJIH,
3HAXOJUTh CBOE BUPAKEHHS 1 3aKPIIUICHHS B HOpMa-
THUBHO-IIPABOBUX aKTaX, HacaMIIEpe]] y 3aKoHax [5];

2) 3aJIeKHO BiJ BIAMOBIJHOCTI BUMOTaM HOPM
NpaBa: 3aKOHHI Ta MPOTUIIPABHI IHTEPECH.
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Hnst Toro, mo0 iHTepec ocoOu OyB BH3HAHUIA
3aKOHHMM, BiH HE TOBHUHEH OyTH TNPOTHIPABHUM
[3, c. 149]. BincyTHicTh y coliadbHOTO iHTEpeCy
TaKol O3HAKH, SIK HOTO JIEraJbHICTh, MOXKE IMOSCHIO-
BaTHUCSl PI3HUMM IPUUYMHAMHU, OTHIEIO 3 SIKUX MOXKE
OyTH 3acTapuIicTh HasiBHUX MPaBOBHX (POpPM, IO HE
BPaxOBYIOTh 3MIHH B CYCHUIBHOMY (30KpeMa, €Ko-
HOMIYHOMY) XUTTiI kKpainu. O.M. BiHHUK BKazye Ha
TaKi O3HAKM HE3aKOHHOTO iHTepecy: 1) B3arami He
BiIoOpaka€eThcsi B 00’ €KTUBHOMY TIpaBi (HE BHILIH-
Ba€ 3 HOro 3arajbHUX 3acajn) ad0 BU3HAYAETHCS SIK
CYCIIJIBHO IIKIJUTMBHIA; 2) HE BIJIIOBIJIA€ 3aralbHOMY
Onmary (myOmiyHUM 1HTEpecaMm 1 3aKOHHHMM IHTEp-
ecaM IHMMX 0ci0); 3) 3aXWCT TaKoro iHTEpecy He
rapaHTyeThCs AepKaBoto; 4) Horo peaizallis HaBiTh
CIPUYMHSE IOPUINYHY BiOBIAAIbHICTh, OCKIIBKH
3a3BMYail BOJHOYAC TOPYIIYIOTHCS ~BCTaHOBIIE-
HUI MPaBOMOPSIIOK 1 3aKOHHI iHTEepecH IHMIUX 0ci0
[2, c. 86]. 3akoHHI iHTepecH MOAUISIOTH Ha OMTOCEPE-
KOBaHi MpaBOM Ta NPHUXOBaHI 3akoHHI iHTepecH. Jlo
OCTaHHIX HaJIeXaTh He BU3HaHI MpaBoM iHTepecH [9];

3) 3anexxHO BiA XapakTepy Onara Ta HOTo 3MICTY,
Ha 3a/I0BOJICHHSI SIKOTO CHPSIMOBaHHIA iHTepec: Maid-
HOBHH iHTEpec Ta HeMallHOBHH 1HTEpec.

[ToHATTS 0cOOMCTUX HEMAHOBUX TIPABOBITHOCHH
3 y4dacTio noApyxoka BuzHaueHo B CK VYkpainu: ne
BpETy/IbOBaHi HOPMaMH CIMEHHOTO TpaBa BiTHOCHHH
010 0COOMCTHX HEMaiHOBMX Onar Ta iHTepeciB
oci0, 1o nepeOyBaroTh y 1LIH001. B 0CHOBI 0cobOumc-
TUX HEMAHOBUX TPABOBITHOCUH MOAPYKIKS JICKUTh
MIPaBOBHUH CTATyC KOXKHOTO 3 MOoApYy oK. [1imx mpaBo-
BHUM CTaTyCOM IOAPYXOKS PO3yMi€Tbesl 3abe3neueHa
3aKOHOM MOXIIMBICTh HaOyTTS Ta peanizauii oco-
OMCTUX 1 MATHOBUX MPAB MOJPYKKS 3 METOK 3Mill-
HEHHsST CiM’i, BUXOBaHHS JITE€H 1 JOCSTHEHHS 0CO-
6ucroro macts. Jlo ocoOMCTHMX HEMaHOBHX IpaB
Ta 000B’s13KiB oApy okt CiMelHui Kofeke YKpainu
BIIHOCHUTPH 3a3Ha4yeHi y cT. cT. 143, 144, 145, 146,
147, 148, 149, 151, 152, 153, 160 CK Ykpainu Tomio.

3MiICT UX OCOOMCTUX HEMaWHOBHX IPaB CTaHO-
BUTh MOJIMBICTh 0COOM BUILHO HA BJIACHHM PO3CY/I,
a 0TKe, SIK MU 3a3HavaIy paHile, peaai3oByIOuH 0Co-
OucTuii iHTEepec, BU3HAYATH CBOIO TIOBEIIHKY y cepi
CBOT'O PUBATHOTO KUTTH.

MeTo10 CiMEeHHOT0 3aKOHOABCTRA ITi/1 4ac PeryJiio-
BaHHsI MAiHOBHX BiJIHOCHH TOIPYKS € MiTPUMKA
1 BCeOIYHMI 3aXUCT €QHOCTI 1 CIIJIBHOCTI MalHOBUX
IHTEpEeCiB MOAPYOKS, Y3TOMKEHOCTI iXHIX Jiil Moo
BOJIOAIHHS, KOPHCTYBAaHHS 1 PO3MOPAKEHHS UM
MaiHOM. 3aKOHHUH PEXUM O3HA4ae€, 10 KOMILIEKC
MOAPYKHIX MpaB i 000B’s3KIB MO0 MaiHa, TOPSIKY
npuaOaHHs Ta HOTo BiAUyKESHHS, IPAaBOMOYHOCTEH 13
BOJIO/IIHHS, KOPUCTYBaHHS Ta PO3MOPSKEHHST HUM,
a TaKOK MEXI1 BIIIOBITAIBHOCTI TIOIPYKKS 32 CITiTh-

HUMH 1 0COOMCTIMH OOpramMul BU3HAYAIOTHCS YHHHAM
[UBIJIBHUM 1 CIMCHHHM 3aKOHO/IaBCTBOM YKpaiHH.

Haii0inpie mpocTeKyeTbcs HasSBHICTH MaifHO-
BOTO iHTEpecy B pa3i po3ipBaHHS MUTIO0Y.

VYV 4. 2 ct. 70 CiMeliHOTO KOJeKCy YKpaiHu 3a3Ha-
YeHO, IO B pa3i PO3NIyYEHHS IMOIPYXOKS, M0 Mae
JTEH, i 9ac po3MIsAy Takoi KaTeropii crpaB Cyn
MOXE BIJICTYNIUTH BiJ| 3acajyd PIBHOCTI 4YacTOK
MOAPYX KL 3a OOCTaBHH, IO MAlOTh ICTOTHE 3Ha-
YeHHS, OCOONIMBO SKIIO ONWH 13 HUX HE J0aB Mpo
MaTepianbHe 3abe3meueHHs CiM’i, YXWIABCS Bif
y4acTi B yTpUMaHHI IUTUHH (JIiTe), IpUXOBaB, 3HU-
VB YH TIOIIKOJIUB CITIJIbHE MaifHO, BUTPa4aB Horo Ha
HIKOJY iHTepecaM CiM’i.

[Tin yac 37ifiCHEHHS MOMLTY MaifHa CyJ YpaxoBye
HE TUTBKH 1HTEpecH MOApPYXKs, a U mited. Taxox
KITFOYOBUMH € Taki OOCTaBUHH: 3 KHUM IPOKHBAE
JTUTHHA (IITH), CTYIHb Y9acTi IPYroTo0 3 IMOIPYXIKS
B 3a0e3MeUeHH] ciM’T;

4) 3ane:xxHo Bix (opmMu ciMellHO-IPaBOBOIO
BHU3HAHHSI iHTepeciB: 3aKOHHI iHTepecH, 0XOPOHIO-
BaHi 3aKOHOM iHTepecH.

IHomi B TekcTax HOPMATHMBHUX aKTiB 3aKOHHI
IHTEpecH B3araii He 3raJlyloThCs, HaBiTh SIKIIO OYe-
BUJIHO, IO JIEThCS came PO HUX. Po3misi muTaHHs
npo Qopmu CciMEHHO-TIPaBOBOrO BHU3HAHHS 1HTEp-
eciB mepeadayae 3BEpHEHHS JI0 JUCKYCIl MpO CIiB-
BITHOIICHHs Cy0’€KTHBHOTO IpaBa ¥ iHTEpecy, Mpo
TIOHATTS 1 PI3HOBUIM 3aKOHHOTO iHTEpeCy. 3araibHo-
TEOPETHYHI TMOJIOKEHHS, MO Ha ()OPMH BH3HA-
HHsS iHTepecy B IHIIMX INPaBOBIAHOCHHAX [03BO-
JATh BUSIBUTH cnienniky GopMm BU3HAHHS iHTEpecy
B CIMEUHUX TIPaBOBITHOCUHAX.

[TousaTTs 3aKkoHY € HEMOXIHBUM 0e3 3abe3me-
YeHHs HOTro JOTpPUMaHHS BiJIOBIIHUMHU JepiKaB-
HUMH OpTraHaMu.

Baproro yBarm € pospobinena [.B. Benenikro-
BOIO KOHIIETIL[S CIIIBBIIHOIIEHHS I[MOHATH «3aKOHHHUI
iHTEpEeC», «OXOPOHIOBAHUN 3aKOHOM IHTEpEC», «IIpa-
BOBHH 1HTEpEC» Ta «IOPUINIHUN iHTepecy». Ha mymky
aBTOpA, CITIBBIHOIIEHHS BKa3aHUX TOHATH Mac OyTH
B TaKiil MOCIIIOBHOCTI: «3aKOHHUH iHTEpec (0XOpo-
HIOBaHUI 3aKOHOM ) — IPABOBHIA iIHTEpEC — IOPUANIHUIHA
iHTepecy. OXOpOHIOBaHHMH 3aKOHOM iHTepec € Haba-
raTo MIMPIIKM 32 MPABOBUI Ta IOPUINYHUN 1HTEpECH,
OXOIUTIOE 1X SIK CKJIAJ0Bl YaCTHHH, € BIJIIOBI1IHOIO
«IIJIOIIMHOKOY» JUTS ICHYBaHHS 3a3HAYEHUX JIBOX KaTe-
ropiii inTepeciB. BomHouac mpaBoBuid iHTEpec — 1€
iHTEepec y cdepi «CrparfoBaHHsD) IOPUAHMIHUX HOPM,
a IOpUANYHHUN 1HTEepeC — IHTepeC y MPpOoIeaypHii pea-
mizarii mpomecyainpHUX HOpM [ 1, ¢. 7].

VY ropuanYHIA Haylli TaKoX IPOMOHYEThCS PO3-
DIAJAaTH «3aKOHHI IHTEpECH» Y IIUPOKOMY 1 BY3bKOMY
ceHcl. Y HIMPOKOMY CEHCI — SIK 1HTepecH, 3aKpiruieHi
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B Cy0O’€KTUBHUX TMpaBax i 0OOB’SI3Kax, TaKOXK SIK
IHTEepecH, BUPaKEeHI B OCOOIMBOMY MOHSATTI «3aKOHHI
iHTEepeCcH»; y BY3bKOMY X CEHCI — TUIBKH OCTaHHI.
3araioM, i3 MM MOYKHa ToroAMTHCS. Komu sk roBo-
PHMO IIPO «3aKOHHI iHTEpecH» sIK Taki, BapTO BCE XK
0a4uTH B HUX Te, 10 MA€ HA yBa3i il HUMU 3aKOHOa-
BEIlb: CAMOCTIHHMI 00’€KT TpaBoBOi OXOpOoHU. ToMy
B pa3i BKMBaHHS TEpMiHA «3aKOHHHUM 1HTEpPEC» BakK-
JIUBO POOWTH HArojoC camMe Ha JIPYTui, OUTBI By3b-
KHH, ajne, 0e3CyMHIBHO, SIK TaKWH, MO OUIBII TOYHO
BiJI0Opakae MMpH3HAUCHHS JaHOTO TePMiHa, CCHC.

Ha nymxy O.M. Binnuk, «iHTepec y Horo mpaso-
BOMY aCIIEKTi 3 HOTO CIIOHYKAILHUMH, PETYIIOI0UUMH
Ta 3aXUCHUMH BIACTHBOCTSIMH TIPOSIBIIETHCS BIATIO-
BiJTHO y TPaBOTBOPYiii, TPaBO3aCTOCOBHII Ta IMPaBO-
3axXHCHIN MisTIBHOCTI BCIiX DIBHIB (Bij 3araJbHOAEp-
YKAaBHOTO JI0 JIOKaJIbHOTO) 1 3a0e31evye BCTaHOBICHHS
HOBUX, 3MIHY YM TMPUIIHMHEHHS ICHYIOUHX IpPaBOBIiJ-
HOCHH, BiJTHOBJICHHS TIOPYIICHUX IPaB Ta 3aKOHHUX
IHTEpeCiB, a TAKOXK YXXUTTS IPEBEHTUBHUX 3aXOJiB
10710 3aro0iraHHs B TOJANBIIOMY TIOMIOHUM TIOpPY-
meHHsaM» [2, c¢. 56]. BaptuMm yBaru € TBepaKeHHs
O.M. BiHHUK 1110/10 3aXMCHUX BJIACTUBOCTEH IHTEPECY,
OCKUJIBKH 1HTEpEeC TaKMX BIACTHBOCTEH He Ma€ i He
MOKE MaTH — BiH € 00’ €KTOM, a HE 3aCO00M 3aXWCTYy.

BaxxnuBo 3a3HaunTH, 10 HE 32BN OXOPOHIOBA-
HUH 3aKOHOM 1HTEpeC He 3aKpiruieHuH Cy0’ eKTHBHUM
MIPaBoOM, y pa3i BiACYTHOCTI MOMKJIMBOCTI HEPEXOIy
TAKOTO iHTepecy B Cy0 €KTHBHE IpPaBO HE O3HAuae
BIJICYTHOCTI OXOPOHHM YH 3aXHCTy Takoro 1HTEpecy
HaJIKHUMH IOPUINYHUMHE CIIOCO0aMHU Ta 3ac00aMH.

Bapro 3a3HaunTH, 10 OXOPOHIOBAaHI 3aKOHOM
1HTEpeCH BKa3ylOTh Cy0’ €KTy-HOCIIO, HACKIIBKM Mpa-
BUWJILHHM € JUTSl HBOTO Ipotec peatizauii. [1lo6 Hopmu
BUCTYIMAJM 3allOPYKOI0 00 €KTUBHOCTI U €(EKTHUB-
HOCTI 3aKOHY, HOPMOTBOpYa [isSUTHHICTH TIOBHHHA
3MIACHIOBATHCH 3 YPaxyBaHHIM HaraJbHUX 1HTEPECIB
TPOMA/ITHCHKOTO CYCHIUTBCTBA. SIKIIO B3STH A0 yBaru
BUILICHABE/ICHE, MPABUIIBHUM BHIA€THCS TBEPAKCHHS
B.B. Cy6oueBa, 110 0XOpOHIOBaHI 3aKOHOM IHTEpecH
€ (hOpMOI0 3B’S3KY CUCTEMH I'POMAJITHCHKOTO CYCITiJIb-
CTBA Ta JIEpXKaBH, SKiii BIACTHBA CaMOOpPTaHi3allis,
POJIb K0T HE MOYKHA 3MEHIIINTH, KQKy9H1 PO YHHHUKH,
10 3a0e3MeYy0Th TBOPYHMM Ta OE3MePENIKOIHAN TIPO-
LEC 33J0BOJICHHS MTPaBOMIPHHX NparHeHb POMasH
y BOJIOZIIHHI collianbHuMu Onmaramu [8, ¢. 400—401].

3 no3utii ¢inocodii iHTEpeC € CTUMYIIOM JIO [ii,
CIIOHYKaJIbHUM TIOIITOBXOM JI0 JOCATHEHHS IIiIEH,
SIKUX TIparHe cy0’eKT.

J.M. Yeuor ybauae roroBHOIO O3HAKOIO OXOPO-
HIOBAHOTO 3aKOHOM NPUBATHOTO iHTEpeCy 0coOH Te,
110 BiH «HE Ja€ i MOMKJIMBOCTI 31MCHIOBATH SIKi-
HeOyIb MaTepiaIbHO-TIPABOBI MIii a00 BUMararu 3/ii-
CHEHHS TaKuX O Bim iHmMX oci6» [12, c. 11]. Ha

Hally TyMKY, Il O3HaKa MOXKE BHKOPHCTOBYBATHCS
y IOCHTB By3bKOMY CEHCI — JUIsl BiTOKPEMJICHHS 0XO-
POHIOBAaHOTO 3aKOHOM IHTEpecy Bifl cy0’€KTHBHOTO
npasa, 4epes 11e He € CyTTEBOIO.

10.C. 3aB’ 0B 3a3Hauae, 110 «3aKOHHICTH IHTEPECIB
HE MOJKE XapaKTepU3yBaTH Ta 00CTaBHHA, 110 HOPMaMHU
IpaBa rapaHTYIOThCS X JOCSATHEHHS 1 3aXHCT; Cy0 €KTY
npaBa HAJAEThCS IOPUANYHO 3a0e3edeHa MOKIIUBICTD
JUSITH 3apajii TOCSATHEHHS CBOTO iHTEpecy» [4, ¢. 83].

3.B. PoMmoBcEKa 3BepTana yBary Ha Te, IO «3apa-
XyBaHHS IHTEpeCy y IpyIly OXOPOHIOBaHHX 3aKOHOM
IHTEpECiB CTBOPIOE HOTO HOCII0O MOXIIHUBICTH MiSITH
NEBHUM YMHOM, IPETEHYBaTH Ha MEBHY MOBEIIHKY
IHIIOT 0CO0M, a B pa3i HEe3aJ0BOJICHHS LbOTO IHTEP-
ecy 3BepTarucs 3a oro 3axuctom» [6, c. 77].

OcoOuBICTIO ICHYBaHHS Ta peaiizaiii 0Xopo-
HIOBAaHUX 3aKOHOM IHTEPECiB y NPHUBATHOMY IIpaBi
B.B. CyboueB yBaxkae Te, IO «3allikaBlieHa» 0coda
00CTOI0€ CBOT 3aKOHHI iHTEpECH, BCTYIA€ y IPABOBi-
HOCHHH 3 «PIBHUMHY 3a CTaTycoM cy0’ exTamu. Pearri-
3allisl 3AKOHHOTO 1HTEPEeCy 3a TAKUX YMOB CTOCY€EThCS
CyTO 0cOoOMCTOi TO3WIi JIFOAWHU 1 JIESIKOI0 Mipoio
ocobucToi no3uiii cy0’ekra, mo nepedyBae i3 i€k
JIONWHOK Yy TpaBoBigHOCHHaX. CTymiHb peaizartii
1HTEpecy, MEPELIKOM, 1110 € Ha LOMY IIIJISIXY, Oararo
B YOMY 3aJI€XKaTh BiJl KOMIIPOMICIB, Ha SIKi BOHH 3MY-
IICHI HTH, TOTOAMBIIHNCH 3 00’ EKTUBHUMU 3aKOHOMIP-
HOCTSIMH CYCITUTEHOTO PO3BHTKY [8, ¢. 272].

O.1. Yennc Ha3mWBae Taki O3HAKH iIHTEPECY, OXOPO-
HIOBAHOTO 3aKOHOM: a) HE MOXKE CYNEpPEUHUTH 3arajb-
HUM 3acajiaM I[HMBUILHOTO IpaBa; 0) BUXOOUTH 3a
MeXI1 3MICTy Cy0’ €KTUBHOIO MpaBa; B) HE OMOCEPE/I-
KOBaHWH MTPaBOBHUMHU HOPMaMHU; T') Ma€ Ha METI 3aJ10-
BOJICHHSI COITIQJIbHO-EKOHOMIYHHX ITOTPeO; T) 03HaUae
MparHeHHs (He IPUINIHY MOXKIIHBICTB) 10 KOPHUCTY-
BaHHA B MeE)KaxX IPaBOBOIO PEryJIIOBaHHS KOHKDET-
HUM MaTepiaJbHUM Ta/ab0 HemarepialbHUM Onarom;
Jl) peali3yeTbCsi B LUBUIBHUX IMPAaBOBIJIHOCHHAX;
€) € CaMOCTIHHMM O00’€KTOM CYIOBOTO 3aXHUCTY
1 iHIIX 3ac00iB TTpaBoBoi oxoporw [11, ¢. 3].

OTxe, iHTEpECH, SKi B3aEMOJIIOTh y CiM 1, MalOTh
CKJIaJHy KoH(QIrypamito: oJHi 3 HUX BiIKHIAIOTHCS,
1HIII, HAaBMAaKW, CTAIOTh NPIOPUTETHUMH, ajie 3Mi-
HIOIOTBHCS TiJl Yac B3a€MOJIT 3 IHIIMMHU IHTEPECAMHU.
OcoOnuBHi 3MICT, HasBHICTh PI3HOBUAIB 1HTEpECiB
y CiIMEHHHX MPaBOBiTHOCHHAX BOIHOYAC JI03BOJISIOTH
c(hopMyIIOBaTH BU3HAYCHHSI BiJIOBIAHNUX MOHSTh.

CTOCOBHO CIMEHHOTO MpaBa BapTO 3a3HAYMTH IIIE
OJIHY 0COOJIMBICTH MPaBoOBUX iHTEepeciB. Cepell 3aK0H-
HUX IHTEPECIB, M0 HAJIECKATh WICHAM CiM 1, pO3pi3HSI-
FOTHCS 3arajibHi Ta TaK 3BaHi CTaTyCHO-TIPIOPUTETHI.
IneTbest mpo MPIOpPUTETHHH 3aXKCT IpaB Ta iHTEPECiB
HETOBHOJMITHIX, HEMIpaLe3AaTHUX WIEHIB ciM 1. 3aKo-
HOZMaBeIb, TAKUM YHHOM, 3aCTOCOBYE CIICIiaJIbHY
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(hopMy CIMEHHO-IIPABOBOI0 BU3HAHHS IHTEPECIB 3a
JIOTIOMOTOI0 HA1JIEHHSI OCOOIMBAM CTaTyCOM BiJIIO-
BiJTHOTO Cy0’€KTa CIMEMHHX MPaBOBiTHOCHH.

BucHoBku. Y pe3ynbrari AOCHIIKCHHS MUTAHHS
knacugikamii iHTepeciB y ciMmeiiHOMY MpaBi Ta ciMei-
HUX [TPABOBIIHOCHHAX YBAKAEMO 32 MOKITUBE aKIIeH-
TYBaTH yBary Ha TaKOMY:

— OCKUJIBKH HiJie OUIbIIIE TaK 4aCTO HE BXKUBAETHCS
MIOHSTTS «IHTEpec», CiMeiHe TpaBo 1 ciMeiHe 3aKo-
HOJIAaBCTBO € YHIKaJbHUMHU y CBOEMY DOIi Taiy33i0
IpaBa 1 raay33i0 3aKOHOABCTBA;

— «iHTEepec» € aTpUOyTUBHUM IOHATTSIM CiMeii-
HOTO 3aKOHOJIABCTBA YKpaiHU, OCKUTEKH BKUBAETHCS
T Yac TIPaBOBOTO PETYIIOBAaHHSI BITHOCHH MIiX
OaraTrbMa WwiIeHaMH CIM'T;

— iHTepecu B ciMeiiHOMY mpaBi — 11e yMOBHU Oia-
ronoiyy4us cy0’ekTa CIMEHHOTO TpaBa, sKi 3aJIekKarhb

BiJl IOTO 37ATHOCTI CTBOPIOBATH, BUOMPATH 1 BHUKO-
PUCTOBYBaTH KOHKPETHI MOXKJIUBOCTI JJIS 3a70BO-
JICHHSI CBOIX COIIaIbHUX MOTPed Y CUCTEMI CYCITih-
HMX BIJIHOCHH.

Mo>kHa 3p0OUTH BUCHOBOK, IO JIATH BUYCPITHU I
nepesik IHTepeciB, 3Bakalouu Ha HOTO CKIIaJIHICTh
1 GaraTtorpaHHICTh, AyKe CKIamHO. € HU3Ka KpH-
TepiiB kiracudikaiii iHTepeciB y ciMeitHOMY TIpaBi,
JIETaIIbHOTO aHaJi3y MOTPeOy€e TaKOXK JTOCIiKEHHS
CHiBBITHOLIEHHS i iepapXii iHTepeciB y ciMeHOMY
npaBi, 0COOTUBOCTI TXHBOTO PO3BUTKY B CyYaCHUX
yMOBaX.

CimeltHe  3aKOHOJABCTBO  OTMEPyE  TOHATTAM
«iHTEepecH», BUKOPUCTOBYE Pi3HI MPaBOBI KOHCTPYK-
uii. [HOmi CiMEHHO-TIpaBOBI HOPMH MICTITh caMe
TIOHSTTS KIHTEPECU», B IHIIHUX MOJIOKEHHIX HEOOX1/1-
HICTh ypaxyBaHHs iHTEpECiB Mepea0adaeThes.
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