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Mema. Memot pobomu € 00cAi0HceHHA KPUMIHAAbHUX NPABONOPYLUEHb, NO8’A3aHUX 3 NPOOYKUIEND
nopHozpa@iuHo20 xapakmepy 6 KpumiHaAbHOMY 3aKOHOO0A8CMal 3apybincHUX KPAiH, a MAKOHNC OKPECACHHS MEeNC
8UKOpUCMAHHA 11020 no3umuseHux Hadbanb. Memooduxka. Memooduka 6xkAuae KOMNAEKCHUll aHaaiz ma
Y3a2anbHeHHS HASLBHO20 HAYKOB0-Meopemu1Ho20, 3akoHo0asuo20 mamepiaty ma GopmyaoeaHHs 8i0noeioHux
sucHoekis. ITi0 uac docaiOxceHHS 8UKOPUCMOBYBAAUCL, HACMYNHI MemoodU HAYyKo8020 NIZHAHHA: NOPIBHSAAbHO-
npaeosuil, /102iKO-2pamMamuyHull, CcucmemHo-cmpykmypHuii, modeaosauHs. Peayavmamu. B npouyeci
docaidxiceHHA 8U3HAHO, WO 8 KPUMIHAAbHOMY 3akoHoOaecmel 3apybixcHux kpain eidcymHiil eduHuil nidxio do
O03HAQUEeHHs1 KPUMIHAALHUX NPABONOPYUIEHb, NOB’A3AHUX 3 npedMemamu ma meopamu nopHo2padhiuHozo
xapaxkmepy. Y 6iavuwiocmi egponelicbkux KpaiH npumszHeHHs 00 eidnosidanvHocmi nepedbaveHa He auwue 8
KPUMIHANbHOMY KOOeKCl, a 1l 8 cneylaabHUX 3aKOHaX, npucesyeHux npomudii yum seuwam. Ipu uvomy, nidsuwena
yeaza npuai/membca KPUMIHAAbHUM NpasonopYyuerHaM, 6 SKux nepedbaueHa 6i0nosidanvHicms 3a OIAHHA,
noe’s3ami 3 npoaykulero nopHozpa@iuno2o xapakmepy i3 3aAy4eHHAM HEnoeHoAImHix. Takoxc NPuMimHol €
KpumiHaaizayia 0iaHb 3a dumavy nopHozpadito, a maxoixc euaoeuumux 3axo0di8 cexcyanbHo20 Xxapakmepy 3a
yuacmio HenosHoaimuwoi ocobu. Hayxoea HosusHna. B npoueci docaidiceHHA 8USHAUEHO HU3KY NPOSPeCUBHUX
NnoAOJMCeHb 8 KPUMIHAAbHOMY 3akoHodascmel 3apybixcHux kpaiH wodo OisaHb, noe’a3aHux 3 npoodykKylero
nopHozpa@iuno2o xapaxmepy, Akl 8 No0aNbLWOMY MONCHA epaxysamu 045 3axoHodasuux IHiyiamue wooo
KPUMIHAAbHOL  810N061I0anbHOCMI  3a KPUMIHAABHI NPasonopyweHHs npomu mopaavHocmi. IIpaxkmuuna
3Hauumicmsb. Pesyabmamu 00caiOxiceHHs MoXcymb Oymu suxkopucmami y npasomeopuiil OdisibHocmi npu
nodaavwomy  B800CKOHANEHHI  HAYIOHAABbHO20  KPUMIHAALHO20  3AKOHOO0ABCMed  wWo00  KPUMIHAAbHUX
npasonopyweHb NPomu MOpPAALHOCMI, A MAKOXC Y HABUAALHOMY npoyeci ni0 uac 6uxknadaHHs 1 6uUeHHA
HasuanbHux ucyunain «0cobausa 4HacmuHa KpumiHaabHo20 npasa Yxkpainu» ma «Kpuminonozisi».

Kmuouoei caosa: npodykuis nopHoepadiuioz2o xapaxkmepy, oumsaua nopHozpa@is, KPUMIHAAbHI
npasonopywieHHs Npomu MopanrbHocmi, KpuUMiHaAbHE 3aKOHO0A8CmMeo 3apybiicHUX KpaiH, sudosulyHi 3axodu
cexcyanbHo20 xapaxkmep.
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CRIMINAL OFFENSES RELATED TO PORNOGRAPHIC PRODUCTS IN THE
CRIMINAL LAW OF FOREIGN COUNTRIES

Purpose. The aim of the work is to study criminal offenses related to pornographic products in the criminal
law of foreign countries, as well as to delineate the limits of the use of its positive assets. The Methodology. The
methodology includes a comprehensive analysis and generalization of available scientific and theoretical,
legislative material and the formulation of relevant conclusions. The following methods of scientific knowledge
were used during the research: comparative-legal, logical-grammatical, system-structural, modeling. Results.
The study acknowledged that the criminal law of foreign countries does not have a single approach to the definition
of criminal offenses related to objects and works of a pornographic nature. In most European countries,
prosecution is provided not only in the Criminal Code, but also in special laws to combat these phenomena. At the
same time, increased attention is paid to criminal offenses, which provide for lLability for acts related to
pornographic products involving minors. Also notable is the criminalization of acts of child pornography, as well as
entertainment of a sexual nature with the participation of a minor. Scientific novelty. The study identified a

205

© Penenpkuii C.I1., 2022



ISSN 2078-6670. Haykoeo-iHghopmauiliHuli eicHuk leaHo-PpaHKiecbK020 yHieepcumemy rnpaea
ISSN 2618-0308 (Online) imeni Koponsi faHuna Nanuybkozo: KypHan. Cepis lpaso. Ne13(25), 2022.

number of progressive provisions in the criminal law of foreign countries on acts related to pornographic products,
which can be further considered for legislative initiatives on criminal liability for criminal offenses against
morality. Practical significance. The results of the study can be used in law-making activities to further improve
national criminal law on criminal offenses against morality, as well as in the educational process during teaching
and studying disciplines "Special part of criminal law of Ukraine" and "Criminology".

Key words: pornographic products, child pornography, criminal offenses against morality, criminal
legislation of foreign countries, entertainment events of a sexual nature.

ITocmanoeka npo6.aemu. KpuMiHaabHi TPaBOMOPYIIIEHHS, ITOB A3aH1 3 IIPeAMETaMU Ta
TBOpaMU NMOPHOTPadivHOTO XapaKTepy U J0Ci 3a/IUIIAI0THCA MOMMPEHUMU fAK B YKpaiHi, Tak 1 y
iHmux kpainax. IIpumipom y ciuHi 2020 pPoKy 3a cT. 301 «BBe3eHHsA, BUTOTOBJIEHHSA, 30YT i
POBIIOBCIOKEHHS TTopHOTpadiuyHmx npeaMeTiB» KpuminambHoro kozekcy (mam — KK) Ykpainu,
3TiJTHO 3 €IUHUM 3BiTOM PO KPUMiHAJIbHI MPABOIOPYIIEHHs IO JieprKaBi, OOJIIKOBAaHO 242
KPUMIHUIBHUX IIPABOIOPYIIEHb, Y CiYHI 2021 POKy — 131, y CiuHI 2022 poky — 243. dna
MOpPIBHAHHSA, KPHUMIHAJIBHUX IIPABOIOPYIIEHh 3a CT. 300 «BBe3eHHA, BUTOTOBJIEHHA abo
PO3IIOBCIO/PKEHHSI TBOPIB, IO IIPONAryIOTh KyJIBT HACHJIBCTBA 1 JKOPCTOKOCTI, PAacoBY,
HAI[IOHAJIBPHY YM PEJIriiHy HeTeprmuMicTh Ta AuckpumiHamito» KK YkpalHu B aHaJIOTIYHUN
nepioz, 06J1iIKOBaHO, BiAITIOBiTHO — 6, O Ta 1 [1].

ITpote, HaBITH Ii MOKA3HUKH HE BiZI0OPAKAIOTh PEATbHOL KUIPKOCTI CKOEHHUX KPUMiHAJTIBHUX
MIPaBOIIOPYIIIEHb, OB A3aHUX 3 MOPHOrpadiuHUMU IPEAMETAMHU Ta TBOPaAMU dYepe3 BHUCOKUU
piBEHBb JIATEHTHOCTI IUX JIisiHb. Yce Ile M03HAYaeThCs HAa KPUMIHAJIBHIM BiJIMOBIIAJIBHOCTI 3a
BKa3aHI KPHUMiHAJIbHI IPABOIOPYIIEHHA, peasTi3allia KOl YCKJIAJHIOETHCS CYNEPEWINBICTIO i
HEZIOCKOHATICTIO HOPM, SIKUMH BOHA BCTAHOBJIEHA.

Taxk, mpoTtsarom 2009-2021 pokiB 70 cT. 301 KK Ykpainu Oysiu BHeceHI YHC/IeHH] 3MiHU 1
JIOTIOBHEHHS, B HACJIIZIOK SIKUX BOHA OTpHUMaJsia HOBOTO 3MICTY, a y 2021 porri KK 6yso 1onoBHEHO
HOBUMH HOpPMAaMH, sIKi 3alpOBa/IWJIM BIiANOBIAAJIBHICTD 32 OJIEPKAHHS JOCTYIy A0 JUTSIUYOL
nopHorpadii, 1 mpupbanHsA, 30epiraHHs, BBe3€HH:A, NEePEBE3€HHSA Y 1HINE IIepeMillleHHs,
BUTOTOBJIEHHA, 30yT 1 pOBIOBCIOKEHHA (CT. 3017!) Ta IMPOBEIEHHS BHIOBHUIITHOTO 3aXOJy
CEKCyaJIbHOTO XapaKTepy 3a YY4aCTIO HEMIOBHOIITHBOI 0cobu (cT. 3012). CuTtyaris yckIaiHuIacsa i
TUM, IO Bce OUIbIlIE TaKUX KPUMIHAJIBHUX IIPABOIOPYIIEHh BUHUHSIOTHCA 34 JOIIOMOTOIO
iHpOpMaIiHHO-TeJIEKOMYHIKAI[IHHUX CUCTEM.

3a TakUX YMOB OYEBU/IHO, [0 IMUTAHHSA IPO MPOJYKINIO0 MOPHOTPadiuHOTO XapaKTepy Iie
OCTaTOYHO He BUPIIIIEHO.

AHanaiz ocmaHHix 0docaiddceHb ma nyodaikayiil. JocmiKeHHS KPUMiHAJTBHUX
[IPaBONOPYIIIEHb, IOB’SA3aHUMHU 3 I[peIMEeTaMU Ta TBOPAMH IOPHOTPadivHOTO XapakTepy
3IIACHIOBAJI0 YMMAJIO BITUM3HAHUX 1 3apyOikHumx BueHux (FO.M. AntoHsH, 1.0. Banmypka,
M.I.baxaunos, 10.B. Baysin, B.I. Bopucos, C.I. Bymwmin, B.A. Bepemarina, B.B. BiTBinpka,
M.B.I'ycapoBa, C.®. Henuco, O.M. J[xyxa, B.H. Homonor, 0.0. ymopoB, M.A. Icaes,
O.C.Kaminyc, JIL.I. Koamiok, C.A. Kougpauin, B.O. MansapoBa, A.B. IlosbIIuKoOB,
O.IL.ITucemencekuii  €.0., PaOuunchka, O.0. Comnoser, B.B. Crammc, A.®. CremaHIOK,
L.I.Cyrakos, B.f. Tamii, /I.B. IllMukoB Ta iHII), 4Mi Ipami CTaJ TEOPETUYHUM AT PYHTIM
JlaHoro JociipkeHHA. OfHaK, YUMaO IUTAaHb JAHOI NHPOOJEMAaTHKH B TEOPETUYHOMY Ta
MPpUKJIQHOMY 3HAueHHI 3a/IMIIAIOThCA He JIOCHPKEHUMH B3arajgi abo HeIO0CKOHAJIO
JTOCITi/>KEHUMH Yepe3 iHIII PaBOBi, iCTOPUYHI, EKOHOMIYHI Ta COI[IOKYJIBTYPHI peaJtii.

IHocmanoeka 3aedanHA. JlocmiauTu KpUMiHaJIbBHE 3aKOHO/IABCTBO 3apyOiKHHUX KpaiH
1010 KPUMIHAJIBHUX [TPABOIIOPYIIIEHb, OB’ A3aHUX 3 MPOAYKIII€I0 TOPHOIpadivyHOTO XapaKTepy,
BCTAaHOBUTH OCOOJIMBOCTI HOTO KPUMIiHAJIBLHO-TIPABOBHX HOPM Ta IOPIBHATH iX 3 HOpMaMu
HAITIOHAJIPHOTO KPUMiHAJIbHOTO 3aKOHO/IABCTBA.
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Buxaad ocHO6HO20 mamepiaay 0ocaiddyceHHA. BianoianbHiCTh 3a BUMHEHHS
KPUMiHQJIBHUX IPABOIOPYIIEHbD, IOB I3aHUX 3 MPOAYKINEIO MOPHOTPadiuHOrO XapaKkTepy HasgBHA
B 3aKOHO/IABCTBI fIK YKPAIHU, TaK i OLIbIIIOCTI 3apyOi>KHIX KpaiH.

Tak, B poszir XII «KpumiHasibHI MpaBOMOPYIIEHHSA IMPOTH TPOMACHKOTO IMOPANIKY Ta
MopasibHOCTi» KK YKpaiHm Taka BiZIITOBiZIaJIbHICTh mHepenbaveHa 3a BBE3€HHsI, BUTOTOBJIEHHS,
30yT i pO3MOBCIO/KEHHS MOPHOTpadiuHuX IpeaMeTiB (CT. 301), oJlep:KaHHA JIOCTYILY 10 AUTIIOL
mopHorpadii, ii mpumbaHHs, 30epiraHHsA, BBE3€HHs, IEPEBE3eHHS UM IHINE IepeMilleHHs,
BUTOTOBJIEHHS, 30yT 1 PO3MOBCIOMKEHHA (CTaTTs 30171) Ta MPOBEIEHHS BUJIOBHUIITHOTO 3aXOIy
CEKCYaJIbHOTO XapaKTepy 3a y4acTIO HEIIOBHOJIITHROI 0ocobu (cTaTTst 301°2) [2].

3okpema, B cr. 301 KK VYkpainm ijmerbcsi mpo TBOPH, 300paskKeHHs, iHIINI IIpPeIMETH
MopHOTpadiuHOTO  XapakTepy, KiHO- Ta  BiJIEONPOAYKIlil0, KOMITIOTEPHI  MPOrpaMu
mopHorpadiyHOrO XapakTepy. BifmoBimasbHICTP HacTae 3a: a) BBe3eHHS iX B YKpaiHy; 0)
BUTOTOBJIEHHS; B) 30epiraHHsA; T) IIepeBe3eHHs; /) IiHINEe IIepeMillleHHs; €) 30yT; K)
POBTOBCIO/KEHHS; 3) TPUMYIIIYBAHHSA JI0 YYACTi B iX CTBOpeHHI. [IpraoMy, BiATOBiIaIbHICTE 32
TIEPILI IT ATh JiSTHb HACTAE 32 YMOBU BUMHEHHS IX 3 METOI0 30Ty UM PO3MOBCIO/KEHHSI.

¥ crt. 301 KK YkpaiHu BiZIIOBiIA/IBHICTG MepeibavueHa 3a BUNHEHHS JTisTHb, ITOB’SI3aHUX 3
IUTAY0I0 TopHorpadii, a came: a) yMHCHe OJep:KaHHSA JOCTYILy A0 AUTSA4Y0l mopHorpadii 3
BUKOPHUCTAHHAM iH(pOpMaIiiHO-TeJIEKOMYHIKAI[IHHUX CHCTEM YH TEXHOJIOTIH (4. 1); 6) yMHCHe
npuabanHA (4. 1); B) ymMucHe 30epiraHHs (4. 1, 4. 2); T) BBe3eHHA B YKpaiHy (4. 1, 4. 2); 1)
mepeBe3eHHs (4. 1, 4. 2); €) iHIme mepemimieHHs (4. 1, 4. 2); 3K) BHUTOTOBJIEHHA (4. 3); 3)
po3moBCIOKeHHA (4. 3); 1) 30yT (4. 3); K) IPUMYIIyBaHHSA HEIOBHOJIITHBOI OCOOM 710 y4acTi y
CTBOpeHHI auTA40l nopHorpadii (4. 3). [Ipruomy 060B’I3KOBOI0 03HAKOIO BiATIOBIIAJIBHOCTI 32 4.
2 I1i€] CTATTi € BUNHEHHS 3a3HAYEHUX B Hil JIiTHb 3 METOI0 30yTy YH PO3IOBCIO/IPKEHH .

He meHm 1ikaBoro, Ha Haie IepekoHaHHA, € cT. 3012 KK VYkpainu. B Hiil Bmepiie B
YKpalHChbKOMY KPHUMIHQJIBHOMY 3aKOHO/IABCTBI HArOJIONIEHO HA BHWIOBUIHOMY 3aXOZi
CEKCyaJIbHOTO XapaKTePy Ta 3a3Ha4eHO, IO i/ HUM CJIijl PO3YMITH ITyOJIiYHUN TTOKAa3 Y OyAb-sAKil
dopwmi mpoIyKIIii ceKcyaTbHOTO XapaKTepy abo CIIeHIUHi /i, METOIO SIKUX € BTLIEHHS CEKCYyaTbHUX
niii. ®opMu 06’€KTHBHOI CTOPOHU BU3HAYEHI Y TPhOX YACTHHAX 3a3HAYEHOI CTaTTi, IKUMU €: a)
MIPOBE/IEHHSI BHUJIOBUIIHOTO 3aXO0Jly CEKCYaJbHOTO XapaKTePy, y TOMY UYHCJI 3 BUKOPUCTAHHIM
iHpopMaIifHO-TeJIEKOMYHIKAIIITHUX cUCTEM ab0 TEXHOJIOTIH, y SIKOMY 3ajifHa HEMOBHOJITHSI
ocoba (4. 1); 6) BiABiyBaHHS BUJOBHIIHOTO 3aXO/Ay CEKCYaJIbHOTO XapaKTepy 3 METOI HOro
MeperJisAay, y TOMy YUCT 3 BUKOPHUCTAaHHAM iH(pOpPMAI[iTHO-TEJIEKOMYHIKAIIIHUX cUcTeM abo
TEXHOJIOTIH, Yy IKOMY 3aBiJJoOMO /ISl Bi/IBi/lyBaua 3ajlisiHa MaJIOJIITHSA YU HEMOBHOJIITHS ocoba (4.
2); B) BTATHEHHS HEMOBHOJIITHBOI OCOOM JI0 y4yacTi y BUOBHUIITHOMY 3aXOJli CEKCyaJIbHOTO
XapakTepy, IO ITPOXO/INTh, Y TOMY YHCJIi 3 BUKOPUCTAHHAM iH(QOpMAIliHHO-TeJIEKOMYHIKaI[iHHIX
cucreM ab0 TexHOJIOTIH (4. 3) I') NMPUMYIIyBAaHHA HEMOBHOJITHBOI OCOOM JI0 ydacTi y TakoMy
3aX0/i 3 BUKOPUCTAHHAM OOMaHy, IIAHTAXYy, YPa3JIMBOTO CTaHy 0coOU abo i3 3aCTOCYBaHHAM YU
ITOTPO30I0 3aCTOCYBAaHHSA HACWIbCTBA (4. 3).

Be3ymoBHO, HaBeJieHi 3MiHU /0 HAIIOHAJBHOTO 3aKOHOJIABCTBA, Y/IOCKOHAIIOIOTH BIKE
iCHyI0UMI MeXxaHi3M MPOTH/Iii KpUMiHAJIbHUM IPaBOIOPYIIIEHHIM BKa3aHOI KaTeropii, a TAKOX €
HQJI3BUYAHO TPOTPECUBHUMH, aJPKe€ CYTTEBO BUUIAIOTh YKpAlHChKE B3aKOHOJABCTBO IIO
Bi/IHOIIIEHHIO 70 3aKOHOAABCTBA, Hacamieper, kosaumHix kKpain CPCP. IIpumipom, cepef
kosmmHiX kpain CPCP, npo autsaday mopHorpadiro 3ragano Tutbku B KK Pecrybtiku Bipmewnii,
30KpeMa B CT. 263 «He3akoHHe pO3IMOBCIO/IP)KEHHs MOpHOrpadivHUX MaTepiaIiB Ta MpeIMeTiB»

[3].
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He nuBisuuch Ha e, AiSHHA, NOB'S3aHI 3 MPOAYKIIEI0 MOPHOTPadivHOTO XapaKTepy €
TUIIOBUMH KPUMIHAJIBHUMU MPABOIOPYIIEHHAMU /I OibInocTi kpaid kosmmaboro CPCP, ki,
X04a 1 Ty’Ke CX02Ki MixK c00010, BCE K TaKU MAIOTh CBO1 OCOOJIMBOCTI.

Tak, y KK JIUTOBCHKOI pecIyOJIiKy JiAHHA IOA0 IMPOJIYKIll HOPHOTpadivyHOTO XapaKTepy
nepenbaveHi B Mexkax 11aBu XLIV «309MHA Ta KPUMIHQIBHI TPOCTYIIKU IIPOTH MOPAJILHOCTI»,
30KpeMa y CT. 309 «BUroTOB/IIEHHS, PO3MOBCIO/PKEHHS, NPIIIOJHUM II0Ka3 IPOAYKIIl
nopHorpadiuHoro 3micty». OcoOJIMBICTh Ii€l HOPMH IIOJISITA€ B TOMYy, IO OAHIEID 3 (opMm
00’€KTUBHOI CTOPOHHU IIHOTO 3JIOUMHY — € 3700yTTS MPOAYKIIl mopHOrpadgivyHOro 3Micry, a Taxi
JUSHHSA, K TPUJIIOHA JEMOHCTpALlis YA PeKJIaMyBaHHSA MTpeAMETIB HOpHOTrpadivyHOTo 3MicTy abo
3700yTTa un 30epiraHHs MpeAMeTiB NOpHOrpadivyHOro 3MicTy i3 300pakeHHAM JiTell BigHeceHi
JI0 KPUMIHAJIBHOTO MPOCTYIIKY (4. 3 cT. 309). BomHOoUac, BiANOBiAQIBHICT 32 BUKOPHCTAHHS
HEIMOBHOJIITHROTO 1A mopHorpadii (cr. 162) BMmimena KK JIMTOBChKOI pecmyOsiku A0 TVIaBU
XXIII «37109MHH Ta KpUMiHAJIbHI IIPOCTYIIKY IMPOTH JUTHHU Ta CiM'1» [4, . 370].

Y KK JlaTBilicbkoi PecrmyOiiku BiATIOBIIaJIBHICTD 3a NPOAYKINIO IMOPHOTpadivHOro
XapakTepy 30cepe/’KeHa B cT. 166 «IlopyleHHs @IpaBWJI BBO3y, BUIOTOBJIEHHS Ta
PO3TOBCIO/KEHHS MaTepiaiiB mopHorpadiuHoro xapakrtepy» [aBu XVI «3soumHHI AiAHHA
IIPOTH MOPAJIBLHOCTI Ta CTaTeBOI HEAOTOPKAHOCTI». I[ikaBUM € Te, 1110 4. 1 CT. 166 He 3a60pOHsIE
BBi3, BUTOTOBJIEHHS], PO3IOBCIO/PKEHHS, MPWIIOAHY JAEMOHCTpAIlii, 03ByYeHHs, PEKJIAMyBaHHS
nopHorpadiuHMUX TBOPIB, APYKOBAHUX BUJIaHb, 300pakeHb, (PiabMiB, Bijleo- Ta/abo iHIIHUX
MarepiaiiB MOpHOrpadiuHOro Xapakrepy i3 [JOTPUMAaHHSAM BCTAaHOBJIEHUX IIpaBWI. Taka
3a00pOHa, Y BIITOBITHOCTI 3 Y. 2 ITi€l CTATTI, CTOCYETHCS JIMIIIE THX MaTePiasliB, B AKUX OIKCAHE UK
300pakeHe CeKCyaJbHe BUKOPHUCTAHHSA JiTeH, CeKCyasIbHi JIil JIIoAel i3 TBapuHaMu, HEKpodiTis
YH HACWJIBCTBO MOpHOTrpadiuHOro Xapakrepy [5].

Y TIlenitenmiapuomy (KpuminaibHOMy) Kozmekci ECTOHCBKOI pecryOsTiKy, 3JI09HHU,
IIOB’sI3aHi 3 MPOYKINE€I0 MOpHOTrpadiuHOro XapakTepy po3TaiioBaHi B Po3zii 2 «BuHHI AisTHHA
IIPOTH HENOBHOJITHIX», Jie BMIIeHI Taki HOPMU, SIK IpParHEHHSA /0 OTPUMAHHA JIOCTYIY IO
auTA40l nopHorpadii Ta ii mepersiaa (CT. 175'), BUTOTOBJIEHHS Ta HAJAHHA MOMKJIMBOCTI 10
BHUTOTOBJIEHHSI AUTs4Y0l mopHorpadii (cr. 178). Cimiji HAro/sIocHTH, 10 BKa3aHI HOPMH JIEIIO
BifpizHAOThCA Big HopM KK Ykpainm Tum, 110 BOHM 3a00pPOHSIOTH: 1) TUIBKU Ti TBOPH, fAKI
300paKylOTh HEIMOBHOJITHIX B €pOTHYHIA UM MOpHOrpadiuHiil cuTyarii, a BUTOTOBJIEHHS ITUX
TBOPIB 3a00POHSETHCS JIUIIE TOI, KOJIH B SIKOCTI 00’€KTa JIil epOTUYHOTO Y¥ MOpHOTrpadivHOrOo
XapaKTEPY BUKOPHUCTOBYETHCSA HEITOBHOJIITHIH; 2) IEMOHCTPAIiI0 TBOPiB HOPHOTPAhigYHOTO 3MICTY
32 YYacTI0 HEIOBHOJIITHBOTO; 3) BUTOTOBJIEHHS, NMpUADOAHH:A, 30epiraHHs YU Iepefady TBOPIB
nopHorpadivHOro 3micty i3 306paskeHHsIM HEIIOBHOJIITHHOTO [6].

Ha Bigminy Bixg kosmmmiHix kpaiH CPCP, eBpomelicbke 3aKOHOJABCTBO MAa€ JIEIO iHIII
ocobmBocTi. Tak, BiANOBiAaIbHICTH 3a MiHHA, MOB'S3aHI 3 MPOAYKINE HOpHOrpadivyHOro
xapakrepy B KK Ilospini nepenbauena y I'ymaBi XXV «3104rHU IPOTH CEKCyasIbHOI CBOOOAU Ta
MopasibHOCTi» YactmHu OcobsmBoi (cT. 202). 30Kpema, [0 HUX HaJeKaTb: MPUIIOIHA
JIEMOHCTpAIIisl TPeAMeTiB MOopHOTrpadGivyHOro 3MICTy Homnpu OaskaHHA IJIAzlada, JEMOHCTpAIlisd
mopHOrpadivHOro 3MiCTy MaJIOJIITHIN 0co0i /10 15 POKiB ab0 3aydeHHs il 10 IUX IIPEeAMETIB, a
TaKOK BUTOTOBJIEHHS 3 METOI0 PO3IMOBCIO/IPKEHHS a00 BBE3€HHS YU PO3MOBCIO/[?KEHHSI ITPE/IMETIB
mopHOrpadivHOTO 3MICTy 3a YyYacTI0 MAaJIOJITHBOI 0COOM 70 15 POKIB abo i3 3acTOCyBaHHSAM
HAaCWUJIbCTBA YU 3 BUKOPHUCTAHHAM TBapuHH (cT. 202). IlopsAx 3 mum, A0 IHMX KPUMiHAIBHUX
MPaBOTIOPYIIIEHb, HA HAIl MOTJISAMA, CJIij BifiHecTH U § 2 cr. 200 (dikcamis mopHorpadigyHOro
3MiCTy 3a y4acTI0 MaJIOJIITHROI 0COOH 710 15 POKiB) [7, c. 150].

Bapro BigmiTHTH, IO TONPH CXOXKiCTh KpuUMiHaIbHO-TIpaBoBux HOpM KK Ilosbmii i3
HopMamu, niepenbadeHnMu posavioMm XII OcobuBoi yactuan KK Ykpainu, Taki MosoKeHHs, SK
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MIPWJIIO/IHA JIEMOHCTpAISl IIpefMeTiB MOpHOrpadivHoro 3MicTy mompu OakaHHS IUiAada, a
TaKOK BUTOTOBJIEHHS IIPEAMETIB MOPHOrpadivHOro 3MiCTy 3 BUKOPUCTAHHAM TBAapUHH, BiZICYyTHI
y BIZIIIOBITHOMY PO3i/Ti HAIliOHAJIBHOTO 3aKOHO/IABCTBA, IO €, HA HAIITy AYMKY, HOTO YITyIIeHHIM.

Y KK TypeyuunHH BiIOBiIaIbHICTh 3a 00pa3y IOUYYyTTA JIOAed abo 30ymKeHHsA Ta
eKCIUTyaTallilo iX CeKCyaJbHOTO Oa’kaHHA NpeaMeTaMH HENPHUCTONHOTO 3MicTy mepenbadyeHa B
CT.CT. 426—428 I'y1aBu mepioi «3rBajTyBaHH:, 300Ue€HHS MaJIOJIITHIX 1 MMOCSATaHHSA HA CTAaTEBY
HeJIOTOPKaHIiCTh» P03/UTy BOCBMOTO «3JIOUMHU MPOTU CYCILJIBHOI MOPAJIBbHOCTI Ta CiIMEHHOTo
yrsany» Kauru apyroi «3mounHu» [8, ¢. 281].

Ha Bigminy Big cr. 301 KK Ykpainuy, cr.ct. 426—428 KK TypeuuynHu MiCTATb AOCUTH IOBHUHN
TIepeJTiK CyCITUIbHO HeOEe3MEeYHUX JIisTHb Ta ITPEIMETIB, Ha fAKI ITi AITHHS PO3IOBCIO/IKeHi. Tak, y .
11 1 cT. 426 KK Typeuunnu WaeThcs PO HaHECEHHS 00pa3u MOYYTTAM JIoZel abo 30ymKeHHs
Ta eKCIUIyaTaIlil0 iX CeKCyaJbHOro OaKaHHsA HUIAXOM BHCTaBJIEHHSA UM MPUMYILIYBAaHHA 0
BHCTaBJIEHHS, CBIJIOM€ PO3MOBCIO/PKEHHS Y1 MPUMYIIYBAHHA 70 PO3IOBCIOKEHHS, ITPOJIAXK YU
MIPUMYIIIyBaHHS 10 MPOAAXKY OyZb-AKUX KHHUT, Ta3€eT, OpOIIIyp, *KYpHAJIiB, ITarepiB, cTaTe, 00’18,
MAaJTIOHKIB, KapTHHOK, IUIATIBOK, adill, TpaHCIAapaHTIB, KiIHOPIIbMIB UM IPOEKIIHHUX CTPIYOK,
IHIUX TIpeAMETIB HENMPHUCTOMHOTO 3MiCTy, ab0 MAaJloBaHHA, 300pa’KeHHA, TpaBipyBaHHS,
06pOo0OKH, JPYKY, PO3MHOXKEHHS UM KOIIIOBAHHS, BBe3€HHS B KpaiHy UM BUBE3EHHS 3 KpaiHU,
IepeBe3eHHs YU IPUMYIITYBaHHSA JI0 IEpeBe3eHH B MeKaxX KpaiHU BKa3aHUX IPEAMETIB 3 METOIO
TOPTIBJII HUMH YH IX PO3MOBCIO/KEHHSI a00 BHICTABJIEHHS, 3/IiHMCHEHHSA OYyIb-AKHUX OIepariii 3
HUMHU YU 31HCHEHHS TaKUX i JJI MOJIETIIEHHs TOPTiBJIl JAHUMU TpeAMeTaMu, MpUua0aHHsA
0COOHCTO UM Yepe3 iHIINX, POTOJIONIEHHS PO MOXKJINBICTh TPUAOAHHSA YU ITPOTOJIOIIEHHS IIPO
HaMip IpuAOAaHHS UX MPEAMETIB; ¥ 4. 1 II. 2 CT. 426 — PO MPEACTABIEHHA YU PUMYIIEHHS 10
MIpEJICTaBJIEHHsI TBOPIB HEMPUCTOMHOTO 3MICTYy B TeaTpax, KiHOdinbMaxX, MO paaio 4u Ha
TesiebaveHHi a00 B MPWJIIOIHUX MICIX; Y Y. 1 1. 3 CT. 426 — PO IPOMOBY HEITPUCTOMHOTO 3MICTy
B IIPWJIIOAHUX MICIISIX YU MICIISIX, BIAKPUTHX JIJIs JTIOAEN.

CratTio 426 nposioBxkye cT. 427 KK TypeuunHu, 3TiTHO AKOI BiNOBIIQJIBHICTh HACTAE 3a
HANVCAHHA KHUT, CTaTel, OrOoJIONIEHh YW MATIOBAHHS MAa/TIOHKIB HENPUCTOMHOTO 3MICTy, IO
00pakaroTh MOYYTTS COPOMY, 30Y/PKYIOTh 1 €KCIUIyaTyIOTh CeKCyasbHi OakaHH:A Jonei. CrarTs
428 KK TypeuunHu 3a00pOHSE€ TPWIIOJHUHA CIIB IIiCeHb, IIPOTPABaHHA IUIATIBOK YU
MarHITO(OHHHUX KaceT HEIPUCTOMHOTO 3MiCTy, SKi 00pakaloTh MOYYTTsS COPOMY UM 30Y/’KYIOTh
ab0 eKCIUTyaTyIOTh CEKCyasIbHI OajKaHHS JIIOJIEN, UM IPOAAXK Tas3eT, OpOIIyp Ta iHIINX BHUJAHb,
BUKPUKYBAHHSA CJIiB YU BUPAXKEHbD, AKI MAIUTIOXKATH CYCIIJIbHY MOPAJIbHICT Ta 3aYiIUISIOTh YECTh
¥ riiHicTh 0cO0M YU rpyIH 0cib.

HagezeHi kppMiHaIbHO-TIPABOBI HOPMU CBiIYaTh PO JOCUTH e(peKTUBHI ITOJIOKEHHS 10/I0
JIiSTHB, TIOB’ AI3aHUX 3 TTPOJIYKITi€I0 mopHorpadiuHoro xapakrepy y KK Typeuunnm.

KK ®PH TakoK MICTUTH JeTAIBHUN ONHC CYCIIJIBHO HeOe3NeuHUX JIiAHb Y KPUMiHAIbHO-
IIPAaBOBUX HOPMAX, SIKi Iepe10avaroTh BiAOBIAAIBHICTS 32 PO3IMOBCIOKEHHS OPHOTPadivyHUX
JIpyKOBaHUX BHAaHb. Tak, y § 184 #aerbcs MoBa Ipo: a) Miclisd, B AKHX 3a00pOHEHO
PO3MIOBCIO/KEHHSA NOPHOrpadivyHUX JIPYKOBAHUX MaTepiajiB — 1032 TOProBUX IPUMIllleHb IPHU
po3ApiOHi# TOPriBJIi, B KiOCKaX UM iHIITUX MiCISIX TOPTIBJI, AKiI He JOCTYITHI JIJIS BiJ[BiyBadiB, B
npodeciiiiux 6i0TioTeKax UM YUTAJIBHUX 3a/IaX, Ha MPOKAT, B MICIAX, JOCTYITHUX OcobaM 0 18
POKiB, [T03a MeXaMH JIIJI0BOTO 00epTy BIAIIOBIIHOI TOPTIBJIi, B MICIAX, JOCTYIIHUX JJI1 0co0H, 6e3
Bi/IMTOBiTHOI BUMOTH 3 ii O0KY; 0) IIUISXH PO3IOBCIO/IPKEHHS ITUX ITPEMETIB — II0 Pajiio, B IOPSAIKY
TIOCUJIBHOI TOPTiBJIi, BBi3 IIUIAXOM PO3CHJIBHOI TOPTIBJI, 37[aya HA MPOKAT Y BUTJISAl IIPOMUCIY,
BUBI3 3 KpalHU 3 METOI0 PO3IOBCIO/)KEHHA iX IOBHICTI0O ab0 YaCTKOBO Ha TEPUTOPil iHIIOI
Zlep>KaBU, TOPYIIYIOYM ICHYIOUI TaM KPHUMIHAJIBHO-TIPaBOBI mpumucH. IIpudyoMmy, ocoOGauBHil
HAaroJIoc poOUTHCA Ha 3aXHCTI Biji BKa3aHUX il ocib, sKUM He BUIMOBHWIOCA 18 pokis. [Topsz 3
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M, § 184 KK ®PH po3spisnsie nopHorpadivHi BuiaHH:A Ta NopHOorpadivyHi ApyKoBaHi MaTepiaiu
(3oKpeMa, TpeaMeTOM OCTaHHIX €: HACWJIBHUIIBKI CEKCyasIbHI Iii, CEKCyasIbHI 3JIOBXKUBAHHSI
MIPOTH JIiTel, CeKCyasIbHi JIii JIo/iel 3 TBApUHAMHU Ta BiZloOparkeHHsA HAKTUYHUX YU OJIU3BKUX 0
JiicaocTi mogii) [9, c. 297].

B kpumiHambHOMY 3aKOHOAABCTBI AHIVIII  BIICYTHA CHUCTEMATHU30BaHICTh  IIOJI0
KPHUMIHAQJIBHO-IPABOBOI OXOPOHU MOPQJIBHOCTI Bii BIUIMBY NPOAYKIl MOpHOrpadivyHOro
xapakTepy. Takoro posry oxopoHa 37[iiCHIOETbCS PI3HUMH 3aKOHAMH, ITPUCBAYEHUMHU [T€PEBAKHO
3axXHMCTy TPOMAJICHKOTO ITOPSJIKY, CBOOOIY CJI0BA, BOJIOAIHHS OCOOH, PacoBOI Ta CTaTEBOI PIBHOCTI
Tomo. Tak, KpUMiHAJIBHO-TIPABOBUM 3aXUCT CYCIILJIBHOI MOPaJbHOCTI 3MiHCHIOEThCA B MeXKax:
3aKOoHy PO HEMPHUCTONHI IyOstikamii 1959 p., AKUUA Ja€ 3MOry 3a00POHUTH MaTepiasd, II0
CIPHUSIOTHh PO30EIeHHIO Ta PO3ITycTi; 3aKOHY PO TeaTpu 1968 p., AKUH KOHTPOJIIOE JisIBHICTh
TearpiB; 3akoHY Ipo KiHO 1985 p. i 3akoHy Ipo Bizeosanucu 1986 p., e UAEThCA IPO LEHBYPY
dinpMiB 1 MoIepeIHIX 3amUCiB BijleoMarepiariB; 3aKOHy IIPO TeJie- i paJioOMOBJIEHHSA 1990 P.,
SIKUU PeryJIIoe poboTy TesiebaueHHs [10, ¢. 179—195].

3aBepIIIyIOuH OIVISA/, KPUMIHAJIBHOTO 3aKOHO/IABCTBA 3apYyOiKHUX KpaiH, CJIiJ] HATOJIOCUTH,
III0 OKPEeMi KOJIEKCH JieprKaB-Pepe3eHTaHTIB MyCyJIbMaHChKOI IIPABOBOI CiM'1 TAaKOK CHEITiaIbHO
BUJIUVIAIOTh KPHUMIiHAJIbHI IPABOIOPYIIIEHHS, IIOB’SI3aHI 3 TPOAYKIIEI MOpPHOTrpagigyHOTO
xapakrepy. Tak, y 3akoHi npo icsiaMchbKi KpUMiHasIbHI ToKkapaHHA Icamcebkol PecryGsiku Ipan
(KK Ipany) B Mexkax po3uty 18 «3JI0YMHH IIPOTH CYCIUIHFHOI MOPaJTi Ta MOPAJIBHOCTI» YaCTUHH V
«Cy/oBi JlorTaHW Ta CTPUMYIOUi 3aXOu» WJEThCSA MPO 3a00pOHEHI il MIOAO0 IPOYKIIi, M0
3allIKO/PKYE CYCIIUIBHOI MoOpasi Ta MopasbHOcTi (cT. 640). B HIiH, 30Kpema, peTeIbHO
peryiaMeHTOBaHI KoJ1a 3a00pOHEHHX /i MO0 IIPOAYKIIil, [0 3aIIKO/KYE CYCITLIBHOI MOpaJti Ta
MOPaJIbHOCTI, IKUMH ipaHChKUI 3aKOHO/IABEIlb BU3HAE: BUTOTOBJIEHHS; 30epiraHHs; myOIiuHuN
MOKa3 /Ul PO3IOBCIO/PKEHHS; IPOJAK; BBE3EHHsS Ta BUBE3€HHA 3 KpAiHM OCOOMCTO UM 3a
JIOTIOMOTOI0 IHIMKX 0cib; ykiagaHHA Oy[b-fAKHUX YTOJ, YU IOCEPEAHUIITBO IPH IX YKJIA/IaHHI;
HAJJaHHA y TUMYacoBe BUKOPHUCTAHHS 32 BUHATOPO/LY; PO3IOBCIO/IPKEHHS OYyIb-IKUM CIOCOOOM;
3aJlydeHHs /10 YKJIaJaHHSA yroj 4yepe3 iX pekJaMyBaHHs OyJb-sIKUM CITOCOOOM; BCTAHOBJIEHHS
3B’A3KIB i3 ocobamu, fAKI 3alMAlOThCA  PO3MOBCIO/PKEHHAM 3a00pPOHEHOI  IPOJIYKIIii;
MTOBIZIOMJIEHHS ITPO PO3TaIyBaHHS MicIlb ix 30yTy [11, ¢. 301].

Otxe, BUIIIEHABE/EH] TMOJIOKEHHSI KPUMIHAJIBHOTO 3aKOHOAABCTBA 3apyOKHUX KpaiH, HA
BimMiHy Bif KK Ykpainu, cBiuaTh mpo OUIBII JIOSJIBHI KPUMIHAJIBHO-IIPABOBI HOPMHU II[OJIO
MPOAYKINl TMOpHOrpadivHOTO XapakTepy, ajrke He 3a00pOHSIOTH 11 00Ir mpH JAOTPHUMaHHI
BCTAHOBJIEHUX IIpaBWI. B 1pomy ciaymHOIO € aymka B. BoifueHko, KU BHCJIOBUBCA B
MIO/IAJIBIIIOMY 3BEPHYTH YBary Ha HeoOXiJIHICTh 4aCTKOBOI JleKpUMiHasti3anii ¢T.301, 302, 303 KK
YKpaiHu B KOHTEKCTI 30CepeIKEHHS BiIMOBIAAILHOCTI JIUIIIe HAa JIAHHAX, CIPAMOBAHUX IPOTH
HETIOBHOJIITHIX, 1110 BiZITIOBiZIa€ TEHAEHITIAM 3aKOHO/IABYOTO IIPOIIECY ChOTOAEHHS [12, ¢. 177].

BucHoexku. 3BepHeHHs 10 3apyOi’KHOTO JIOCBi/ly 1100 KPUMiHAJIBHHUX IPABOIOPYIIEHb,
MOB’SI3aHUX 3 TMPOAYKINEI0 MOPHOTpadivHOr0 XapakTepy J03BOJISE KOHCTATYBAaTH, IO BOHU €
TUIIOBUM Ji/1s1 OLIBIIIOCTI 3apyOiKHUX KpalH, a HAsABHICTD JIAHUX KPUMiHAIBHO-IIPABOBUX HOPM
CBITUMTH MPO IX HEOOXIAHICTD B CYCHUIBCTBI. 3MiHH, SIKi BiAOY/IHCA y 2021 POIIi B HAI[IOHAJTBHOMY
KPHUMiHAJIbHOMY 3aKOHO/IABCTBI IIIOJI0 BCTAHOBJIEHHs BiJIMTOBIIA/IBHOCTI 3a JUTAYY IMOpHOTrpadiro
Ta BUJIOBUIIHI 3aX0J CEKCYaJIbHOTO XapaKTePy 3a y4YacTI0 HEMOBHOJITHHOI 0COOH, CyTTEBO
BUJIUTWJIM MOTO cepef; 3aKOHOAAaBCTBa KouIIHIX KpaiH CPCP, a TakoX BIOCKOHAIWIH BKe
icHyrOuMi MexaHi3M NPOTU/il KpUMiHAJIBHUM IIPABOIIOPYIIIEHHAM BKa3aHOI Kareropii. BomHouac,
KPUMIHUIBPHUM 3aKOHO/IaBCTBOM OLIBIIOCTI €BPOINENCHKUX KpalH [IiAHHA, IOB’f3aHI 3
MIPOJIYKITIEIO MIOPHOTPadiuHOrO XapakTepy, He 3a00pOHEHI IPU JOTPUMAaHHs MTEBHUX IPABWJI, 3a
BUHATKOM JHUTA4YOI TOpHOTpadii Ta MPOAyKIlii MOpHOrpadiuHOrO XapakTepy 3a Y4acTio
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HEMOBHOJIITHIX 0ci6. HaBeneHe MOI0KeHHSI TOTpeOye IIEPEOCMHUCTIEHHS Ta BiJIIOBIIHOTO
BUKOPHUCTAHHA 1 y HAIIOHAJIBHOMY KPUMiHAJIbHOMY 3aKOHO/IaBCTBI.
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